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ELSYCA GENERAL TERMS AND CONDITIONS - PRODUCTS 

 

1. SCOPE 

The terms and conditions set forth herein (hereinafter the “Conditions”) apply to all offers, 
confirmations, acceptances and agreements entered into by Elsyca for the provision of hardware 
and software (hereinafter “the Products”) by Elsyca and shall prevail in the event of any 
conflict between these Conditions and those stated on documents issued by the Client. 
The terms and conditions of the Client including the modifications to Elsyca’s Conditions made by 
the Client, will only bind Elsyca if and insofar as Elsyca has explicitly and in writing accepted 
the applicability thereof. If any of the provisions of the Conditions are rendered null and void, 
this will not affect the other provisions which will remain in force. 

 
2. ORDER ACKNOWLEDGEMENT 

All orders for the provision of Products by Elsyca will be subject to written acceptance by 
Elsyca. 

 
3. PRICES AND CHARGES 

3.1 Elsyca’s quoted prices are valid for all orders issued within the quotation validity period 
for Products for which the Client requests a delivery date within three (3) months from the 
initial order date. Prices and fees are exclusive of Value Added Tax (VAT) and other applicable 
sales taxes or duties. Applicable taxes or duties, including but not limited to all taxes, 
charges or assessments, related to the ownership, sale, possession, rental, use operation, lease 
and license of the licensed software, are due solely by the Client. Costs resulting from 
additional or unforeseen handling, shipment or packaging or storage to fulfil specific requests 
by the Client will be charged to the Client. 
3.2. Except as otherwise stated in Elsyca’s quotation, Products will be invoiced upon shipment to 
Client’s address. 
3.3. Except as otherwise stated in Elsyca’s quotation, Elsyca’s quoted prices and any additional 
sums payable shall be paid by the Client (together with any applicable Value Added Tax, and 
without any set-off or other deduction) within 15 days of the date of the Elsyca’s invoice. 
3.4. If payment is not made on the due date, Elsyca shall be entitled, without limiting any other 
rights it may have, to charge interest on the outstanding amount (both before and after any 
judgment) at the rate of 4 % above Elsyca’s bank base rate from the due date until the 
outstanding amount is paid in full. 
3.5. Should the Client cancel any order prior to the shipment date of Products hereunder, Elsyca 
will be entitled to invoice the Client a cancellation charge equal to five (5) percent of the 
total order amount, with a minimum of the equivalent of two thousand (•2.000) EUROS. 

 
4. DELIVERY AND INSTALLATION 

Delivery and installation dates quoted by Elsyca are estimates and in no way binding. Elsyca will 
make every effort to ensure that delivery will take place at the agreed location according to the 
indicated delivery date. Elsyca will not be liable for any late or partial delivery resulting 
from events beyond its control or due to unforeseen circumstances.   

 
5. TRANSFER OF RISK AND TITLE 

Risks of loss and damage will pass to Client upon delivery of the Products. Transfer of title of 
the hardware will take place upon complete payment of the purchase price for the Products. 

 
6. PROPERTY RIGHTS 

6.1 The Client hereby explicitly recognizes that all property rights (including copyrights, 
patent rights, trade marks, trade names and trade secrets) relating to the Products, will remain 
the sole property of Elsyca or, if licensed by other suppliers, the property of such suppliers. 
The Client acknowledges that the use of the Products under the scope of this Agreement will not, 
in any way, imply a transfer of title or any proprietary right in respect to the Products. The 
Client will not challenge Elsyca’s ownership of the Products or contest Elsyca’s  right, title or 
interest in the Products. 
6.2 The Client agrees to install the Products in whole or in part with the proper inclusion of 
Elsyca’s copyright notice and Marks.  The Client shall not remove from the Products, or add or 
alter the Elsyca Marks contained within the Products, or add any other notices or markings to the 
Products. The Client will not contest Elsyca’s ownership of the Marks, and Elsyca may at any time 
and immediately without advance notice prohibit the Client from using the Marks for any reason.  
Marks may only be used for the Client’s own internal use and not for publications. 
6.3 The restrictions expressed in this Agreement shall in no way be construed to supersede or 
eliminate any rights which Elsyca may have pursuant to any applicable laws pertaining to trade 
secrets. 

 

7. ACCEPTANCE 

Receipt of the Product by the Client implies acceptance thereof at the date of receipt, unless 
the Client refuses acceptance in a well-founded way in writing within 14 days after receipt date, 
or unless the Parties agreed upon a specific acceptance procedure.  
 

8. CONFIDENTIALITY 

8.1 Both Elsyca and the Client agree that it will not use for any purpose other than contemplated 
by this agreement, will not disclose to any third party, and will cause its employees, 
independent contractors, and agents to not use or disclose any term of this agreement, and/or any 
information which is identified as confidential or proprietary by the other Party (hereinafter 
collectively referred to as “Confidential Information”). Elsyca herewith explicitly identifies 
the (details of the) Program and its related documentation as being confidential. 
8.2 The Parties agree that, during the License term and for a period of five (5) years after its 
termination, they will use the same degree of care keeping the Elsyca’s Confidential Information 
confidential as for its own confidential information. In no case will the degree of care 
exercised be less than reasonable. The other Party’s Confidential Information may only be 
disclosed to those of the receiving Party’s employees that have a specific need to access such 
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Confidential Information and that have been made aware of and agree to be bound by a 
confidentiality obligation. 
8.3 The Parties’ obligation under this clause will not extend to Confidential Information of 
which the receiving Party can furnish proof that:  

• it was in the public domain at the time it was disclosed;  

• it was known to the receiving Party at the time of its disclosure;   

• it becomes part of public domain after disclosure and without breach of this Agreement 

• it is disclosed to the receiving Party by a third party without restrictions on such 
party's right to disclose or use the same.  

8.4 Each Party will inform the other Party of any request by a court or government agency to 
disclose the other Party’s Confidential Information, in order to enable the other Party to waive 
the provisions of this clause 7 or defend the nondisclosure. 
8.5 The Client warrants that any documentation provided and its use by the Elsyca for the purpose 
of providing the Services will not infringe the copyright or other rights of any third party, and 
the Client shall indemnify Elsyca against any loss, damages, costs, expenses or other claims 
arising from any such infringement. 

 
9. WARRANTY AND SUITABILITY 

9.1. Elsyca warrants hardware products sold under these Conditions against all defects in 
material and workmanship for twelve (12) months from the agreed installation date (hereinafter: 
the Warranty Period). During the Warranty Period any hardware product proved to be defective 
will, at the discretion of Elsyca, either be repaired or replaced, if Elsyca has verified the 
defect and the Client has duly informed Elsyca in writing of the alleged defect. Warranty for 
hardware provided by third parties is however expressly limited by the warranty conditions set 
forth by the manufacturer of such third party hardware. 
For software products licensed by Elsyca, the Warranty will be granted for a period of six (6) 
months.  
9.2 Elsyca does not warrant (i) that functions contained in the Products will meet Client’s 
requirements, (ii) that the delivered Products fit a particular purpose or (iii) that the 
operation of the Products will be uninterrupted or error free.  Repair or replacement does not 
extend the warranty beyond the initial stated period. Warranty will not apply if a defect results 
from improper use by the Client, unauthorized repair or manipulation conflicting with the 
supplied guidelines and specifications nor for any defects that were apparent at the time of 
delivery of the Products and that were not pointed out to Elsyca by the Client at that moment, 
defects that were caused directly or indirectly by the act, whether committed by fault or 
negligence or not, of the Client, the intent, fault or negligence of its personnel, agents or 
distributors or any other third party. Warranty services are limited to those provided herein; 
all other warranty provisions are expressly excluded. 
9.3 Except for the express warranties stated above, Elsyca disclaims all warranties on the 
Product(s) furnished, including all implied warranties of merchantability and fitness. The stated 
express warranties are in lieu of all obligations or liability on the part of Elsyca for damages 
arising out of or in connection with the use of performance of the Product(s). 

 
10. SUSPENSION AND TERMINATION 

10.1 Elsyca may suspend or terminate, with immediate effect, without prior notification and 
without the intervention of the court (“de plein droit”), any performance under these Conditions 
or cancel any outstanding order, without prejudice to any other rights which Elsyca might have in 
this regard, in the event : 

• the Client fails to pay any amount due or fails to perform any of its other obligations 
under these Conditions and has not observed a formal notice sent by Elsyca to the Client 
to remedy such default within ten (10) days; 

• of bankruptcy or liquidation or any similar proceedings started against or voluntarily by 
the Client, the appointment of a receiver for the Client, the assignment of the Client’s 
assets for the benefit of its creditors, dissolution or discontinuation of the Client’s 
business or any other event which would have a similar effect. 

10.2 Termination of this agreement will automatically imply termination of all Licenses granted 
to the Client. 
10.3 Termination shall not affect the Client’s obligation of Confidentiality (as provided by 
clause 7 above) and shall not affect the rights of Elsyca which have accrued prior to 
termination, such as the right for Elsyca with regard to the collection of fees owed.   
10.4 The Client agrees, upon termination of a License for whatever reason, to discontinue 
immediately the use of the Program(s) and return or destroy the relevant media as directed by 
Elsyca, and, if requested by Elsyca, to certify in writing as to the destruction of the media and 
any and all copies thereof. In the event software Protection Devices were delivered with the 
Program(s), the Client will also –at Elsyca’s option- destroy or return them. 

 
11. LIABILITY AND INDEMNITY 

11.1. Elsyca will not be liable for: 

• any unforeseeable consequential or indirect damages, including but not limited to 
commercial losses, increase of expenses, loss of clientele, loss of databases or programs 
or actions and claims made by third parties; 

• any damages arising out of the act, whether committed by fault or negligence or not, of 
the Client or his personnel, the injured person or any person for whom the Client or the 
injured person is responsible, including but not limited to any damages caused by the 
failure to observe any and all instructions, written or oral, provided by Elsyca or caused 
by the use of Elsyca products not in accordance with the written or verbal instructions of 
use provided by Elsyca or by the improper use of the Elsyca products such as the use for a 
purpose other than the intended or customary purpose for which the products are 
manufactured;  

• any damages recovered by third parties from the Client; 

• any damages caused by hardware, software, other products or services furnished by others 
than Elsyca and any damages caused by the products which have been modified or maintained 
by others than Elsyca. 

11.2. Without prejudice to the paragraph above, Elsyca's liability under these Terms and 
Conditions is hereby limited to the compensation of the direct damages caused to the Client only, 
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if and insofar as the Client furnishes evidence of such damages.  For any damage claim related to 
the use of the Program(s), Elsyca’s liability will be limited as follows: 

• claims related to hardware products sold by Elsyca will, in all cases, be limited to the 
value of the particular hardware products concerned, purchased under these Conditions by 
the Client. Such value is to be calculated on the basis of the amount of the purchase 
invoice less depreciation. 

• claims related to software products licensed by Elsyca will, in all cases, be limited to 
the amount of the lease fees paid under this agreement during the two (2) years preceding 
the occurrence of the damage, whichever is applicable.  

In any event, the aggregate liability of Elsyca under this agreement will be limited to the 
amount of 100.000 • (one hundred thousand Euro). 
11.3.  The Client will indemnify and hold Elsyca harmless from and against any and all claims, 
demands, loss (financial or otherwise), damage, liabilities, costs, fees, increased taxes or 
expenses (including without limitation, court costs and reasonable attorneys’ fees), which may be 
incurred or which may be claimed by any person arising out of or related to:  (i) acts or 
omissions of the Client, its directors, officers, employees or agents relating to the exercise 
of, or the failure to exercise, the Client’s obligations under these Conditions, or (ii) any 
breach of these Conditions or any other agreement between the Client and Elsyca. The Client shall 
take all necessary measures towards third parties in order to confirm the exclusion or liability 
of Elsyca as stated above. 
11.4. The provisions of this clause 10, including all limitations of liability, will apply and 
remain enforceable except and to the extent that any mandatory law or regulation, if applicable, 
provide otherwise. 

 
12.  FORCE MAJEURE 

In case of force majeure, such as fire, strike, riot or any other act beyond its control, Elsyca 
will not be liable for any default or delay in performance of all or part of its obligations. 
Elsyca will be entitled to suspend or to cancel the present Agreement or any part thereof, 
without incurring any liability towards the Client by reason of this suspension or cancellation, 
if such event should last for a period greater than three (3) months. 

 
13. ASSIGNMENT 

The present agreement, and any rights hereunder, may not be assigned, in whole or in part by the 
Client to any other party, except with the prior written approval of Elsyca. 

 
14. EXPORT REGULATIONS 

Performance under this Agreement will be subject to obtaining, where necessary, licenses for the 
export or import of products and documentation from the country of origin for delivery to the 
Client. If and to the extent Elsyca expressly agrees thereto, Elsyca will take all necessary 
steps to obtain, on its account, such licenses from the country of origin of the products.  The 
Client shall not, with respect to these products and their related documentation, act contrary to 
the export and/or import licenses and/or regulations in force.  The Client will at the request of 
Elsyca supply all information and documentation which Elsyca might need in order to obtain 
licenses. 

 
15. SOFTWARE LICENSE 

15.1 Licenses granted by Elsyca to the Client will be non-exclusive and non-transferable, without 
the right to grant sublicenses.  
15.2 Licenses granted by Elsyca to the Client may only be used in the country and location of the 
Client’s site of first intended usage (Client’s shipment address). Licenses may not be 
transferred to other plants in the same or other countries. 
15.3 For each Program, ordered by the Client and accepted by Elsyca, the Client will receive a 
License File in accordance with the License order. During the period the Program is under 
Warranty (as defined in clause 8) or covered by a valid Elsyca support Contract, the Client is 
entitled to requests changes to the License File issued by Elsyca. Upon delivery of a new or 
updated License File, the Client agrees to discontinue the use of the previous (version of the) 
License File. 
15.4 The Client shall be responsible for installation of the Program(s).   
15.5 The Client agrees to not change, attempt to decode or tamper in any way with any Protection 
Device or any License File provided by Elsyca, nor to try to duplicate them. 
15.6 Except as expressly permitted by Elsyca or as mandatory provided by the applicable law, the 
Client shall not (and shall not attempt to nor allow any third party to or attempt to) adapt, 
alter, amend, modify, reverse engineer, decompile, disassemble or decode the whole or any part of 
the Program(s), translate the whole or any part of the Program(s) into another language or create 
the source program or any part thereof from object programs or from other information made 
available under this agreement. To the extent that the applicable law expressly grants the Client 
the right to decompile the Program(s), the Client undertakes not to decompile (or attempt to do 
so) the Program(s) without first requesting such information from Elsyca. Elsyca shall have the 
right to impose reasonable conditions (such as the payment of a reasonable fee) for making the 
information available.   
15.7 The Client shall use the Program(s) for the Client’s own internal data processing purposes 
and shall not make all or any part of the Program(s) available to persons other than its 
employees. Third Party Service Providers may have access to and use the licensed Program(s) as 
well, as long as they are using the licensed Program(s) for the Client’s benefit in the course of 
the Client’s business operations. The Client will require any such Third Party Service Provider 
to agree in writing to (i) use the Program(s) only to perform internal data processing services 
for the Client and (ii) to be bound by terms equivalent to those set out in this agreement. The 
Client remains responsible for the use of the Program(s) by all Third Party Service Provider(s). 
 

16. GOVERNING LAW AND COMPETENT JURISDICTION 

The present Agreement is governed by Belgian law. The Courts of Leuven will have exclusive 
jurisdiction to hear any dispute arising under these Conditions and all orders, acceptances and 
agreements. Elsyca however will always have the right to choose to summon the Client before 
another competent Court. 

 
 


